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Summary

Consumers worldwide benefit from OTT (over the top) services, as they can enjoy access to a variety of mostly free of charge innovative services. At the same time OTT service providers (OTTs) impact telecommunications industry and telecom operators, because OTT services may substitute or compete with traditional telecommunications and broadcasting services. OTT services create a demand for data transfer in the telecommunication networks but OTTs do not contribute to the development of infrastructure which is the fundament for providing their services in high quality. 

There is a disparity and imbalance in the obligations stemming from various legal provisions imposed on telecom operators and OTT service providers. This situation makes them often compete in one market but under completely different rules. 

A new regulatory approach should be developed – new competences should be given to the National Regulatory Authorities (NRAs), e.g. power to collect data also from OTTs. Access to data gives a regulator an opportunity for adequate market assessment, as well as a tool to assess level of substitution. 

Important matter is how to foster entrepreneurship and innovation in OTT and other online services, while at the same time encouraging sustainable infrastructure investments (which are made by telecom operators) - bearing in mind that both innovation and modern infrastructure development are to the benefit of all consumers. NRAs could encourage cooperative and collaborative approach between OTTs and network operators and develop measures to strike an effective balance between these two types of players on the market.
1. What are the opportunities and implications associated with OTT?

Internet has been transforming the way we work, play and live, impacting the economies, improving job opportunities, redefining how people communicate and interact. Comparing to the situation from only few years back today’s landscape seems very different. Consumers worldwide benefit not only from e-government services and e-commerce but also from the rapid development of OTT services. OTT solutions are attractive for users because they are innovative and easy to use. They diversify how people can communicate via text and voice, providing a number of alternative choices. Many of these services are free of charge due to the business model chosen by the OTT service providers (OTTs), which vary from those established by the traditional telecom operators. 
Free OTT services are mostly advertiser supported, they host ads while enabling their subscribers to communicate at no additional cost. Contrary to the situation from few years ago when networks used to be built around specific applications, nowadays, carriage is separated from content in the Internet networks. It enables OTTs to provide services and applications directly to the end user. In addition, with the availability of Internet banking, the OTTs can independently bill the consumer and get the money directly. The telecom service providers (TSPs) carry the IP packets from source to destination. This situation excludes majority of traditional telecom operators from the said offerings and from the revenues from sales.
OTTs have reshaped not only the telecommunications market but also the broadcasting sector. Apart from communication services, today’s consumers gained more options when it comes to the content viewing. The rise of streaming services allow them to have an instant access to their favorite music, TV shows and other sort of videos. OTT services are therefore well-appreciated by the end users. 
While the rise of OTT services has created an environment for innovation and alternative services to grow, it has also created some serious concerns for the traditional telecom operators. OTT players impact telecommunications industry and TSPs, because their services may substitute or compete with traditional telecommunications and broadcasting offerings. This situation has launched many analysis and studies, as well as a long–running debate whether or not this competition is on a level playing field. 

During this debate it was highlighted that OTTs, while creating a demand for data transfer in the telecommunication networks, do not contribute directly to the development of infrastructure which is the fundament for providing their services in high quality. Expectations of consumers using OTT services are high with regard to the quality of service. However, QoS complaints or problems are often directed to the network operator, instead of to the OTT service provider. Quality of service is an issue which is carefully supervised by the National Regulatory Authorities (NRAs). Therefore, regulators, including UKE, are particularly interested in maintaining high quality of service and consumer protection standards by all relevant stakeholders on the market.

OTT providers make use of the infrastructure built by the telecom network operators to reach their customers. OTT services consume network resources but the traditional telecom operators are those that are forced to invest in infrastructure. Moreover, OTT services exert competitive pressure on services provided by traditional telecoms. Consumers tend to move from traditional SMS or voice calls to messengers and video-calls/VoIP offered by the OTT players. These services and OTT players compete directly with operator’s traditional revenue streams. This situation is difficult for all telecoms, especially for small local telecom operators that have to compete with large international corporations offering OTT services. It puts them in unequal competitive situation. 

Another implication associated with OTT is imbalance in the regulation of different actors competing in the telecom market. There is a disparity in the obligations stemming from various legal provisions imposed on telecom operators and OTT service providers. This situation makes them often compete in one market but under completely different rules. It is necessary to consider how to reduce these disparities. A  common  complaint  from  network  operators  is  that  their  business  models  are  determined  to  a  large  extent  by  regulatory  requirements,  whereas  those  of  the  internet  application  providers  (and  particularly  the  OTT  players)   are   free   of   such   limitations.  

2. What are the policy and regulatory matters associated with OTT?

As underlined in the paragraph above, with the increase of high-speed broadband connections, as well as the rapid adoption of connected devices, consumers have been provided with an access to a wide variety of OTT services, some of which may supplement traditional services provided by telecommunications operators. These OTT services are reshaping and expanding the entire communications ecosystem which has been regulated by National Regulatory Authorities (NRAs) under a legal regulatory framework. This framework provides series of rules which encourage competition, improve the functioning of the market and guarantee consumer rights. The overall goal is for consumers to be able to benefit from increased choice thanks to low prices, high quality and innovative services. 

In order to create a fair environment to encourage competition, innovation and investment in the digital economy, countries should be encouraged to update their regulatory framework and develop relevant measures and policies, in consultation with all stakeholders. In the opinion of UKE the current lack of regulation of the OTT providers does not justify the deregulation of traditional telecoms, but bearing in mind that the task of NRAs is to assure consumer protection (not only regarding the traditional telecom services), a principle could be discussed that similar services shall be subject to similar regulation regardless of their provision method.

The new regulatory framework should give new competences to the NRAs. For now, possible introduction of regulation on the OTTs which puts all market players (the OTT service providers and the traditional telecoms) in the same position is a key issue to discuss as it should be adequate and proportionate. One of the possible ways is to give the NRAs a competence to promote mutual cooperation between the traditional telecoms and the OTT providers through regulatory tools, including the so called “soft measures”. NRAs should encourage cooperative and collaborative approach between the OTTs and the traditional telecoms, develop measures to strike an effective balance between these two types of players on the market. 

In the currently established regulatory model most NRAs have the power to collect data from the traditional telecoms and exercise this power to collect data on a wide range of telecom services. In order to prepare a new regulatory approach for the OTT providers, NRAs should also have the power to collect data on new emerging markets, including this of OTT services. Therefore a new regulatory framework should enable the NRAs to collect data from the telecoms and the OTTs on their activities and analyse some aspects of their activity on the market. Having relevant data is a way to analyse the situation on the market, asses threats and irregularities. Access to data gives a regulator an opportunity to adequate market assessment.This data would also help to analyse another important issue which is how to foster entrepreneurship and innovation in OTT and other online services, while at the same time encourage sustainable infrastructure investments (which are currently made mainly by traditional telecoms). We should bear in mind that both innovation and modern infrastructure development are to the benefit of all consumers. In the context of greater participation by traditional telecoms in OTT providers' profits, it should be pointed out that these profits should be distributed fairly. They shall not only reach the so called “global telecom players” but also local/regional operators of access networks.

More generally, not only the opportunities and benefits that OTTs provide should be analysed but also a new regulatory approach shall be developed in which the OTT service providers would be encouraged to take part in sustainable infrastructure investments.

Therefore it is necessary to review and change the current legislation to follow the changes in the telecommunications market.

3. How do the OTT players and other stakeholders offering app services contribute in aspects related to security, safety and privacy of the consumer?
Matters related to data protection and the transfer of data across borders are often borderless and have a global nature. It is important to address security and privacy issues, sharing information on threats and data usage and establish some appropriate risk-detection mechanisms and procedures to respond to data breaches. 

In the rapidly evolving digital ecosystem symmetry of regulations on OTTs and traditional telecoms should be kept in particular in the area of data privacy to ensure its high standards. Therefore some countries (including the European Union with its current work on E-privacy directive) intend to ensure that OTTs and traditional telecoms are put on an equal footing with regard to consumers data protection.

4. What approaches might be considered regarding OTT to help the creation of environment in which all stakeholders are able to prosper and thrive?

Traditional telecoms are aware of the fact that the providers of OTT applications and services are competing for their business and revenues. Some of OTT services are, or at least can be, recognized as substitutes for traditional telecom or media services. Many OTT companies operate an electronic platform which enables users, with an aid of a smartphone equipped with a corresponding application, a use of a service which is an alternative to SMS, voice call or TV. There are many examples of such services - Voice over Internet Protocol, online messengers, video calling, online streaming of music or videos etc., which are more and more popular among consumers. 

Due to the ever-changing telecommunication market, it is necessary to create fair conditions and environment in which all market players will have a chance to prosper and thrive. One of the possible solutions is to encourage cooperation between OTT players and traditional telecoms, especially in the area of ​​cooperation on the wholesale market. Cooperation between traditional telecoms and OTT players should be based on responsibility, fairness and transparency. These values ​​should provide the basis for building trust between telecoms and OTT players, but also between them and consumers. It seems also worth convincing those stakeholders which tend not to be interested in a collaborative approach and in the cooperation. NRAs could trigger the work on preparing and proposing a broad framework for cooperation for all stakeholders on the expanding telecommunication market. In addition, a modern regulator plays a role of a moderator of market developments and a knowledge hub for the telecom sector. Due to the fact that in the current regulatory framework the telecoms and OTTs are not obliged to cooperate, it is worth considering the possibility of resolving potential disputes between OTTs and traditional telecoms with the help of the NRA. It could become a mediator in case of any such dispute. Specific dispute resolution procedures could be introduced taking into account the best practices in the field.

Another major challenge which has to be addressed is the sense of imbalance highlighted by the traditional telecoms. It was pointed out that while the OTTs belong to the largest beneficiaries of the uptake of the high-speed Internet connectivity, they are not participating in the costs of building the modern infrastructure. The expenditures on the constant network investments are burdening traditional telecoms that may at some point limit their spending due to the decrease in sales of their conventional services. Such situation involves a loss not only for traditional telecoms but also for end-users. For some consumers it would mean limited access to broadband networks, while for others limitations in streaming bit rate. In the past, traditional carriage and content went together. Operators were willing to invest in networks because they knew that they could generate revenues. This is no longer the case. In order to ensure that each player has an equal chance to succeed, they all should play by the same set of rules. Therefore legal regulatory obligations should to be the same for all electronic communication market participants that directly compete with traditional telecoms. In addition, an inclusion of these OTTs into the future regulatory framework could be a solution. 
In the current ecosystem there is no level playing field for development of all stakeholders. For such reasons it is necessary to develop solutions that can stimulate and increase the participation of OTT players in sharing the costs of infrastructure investments on fair terms and conditions. Therefore, it should be examined how OTTs could contribute to the development of the modern networks in order to ensure further development of the modern telecommunication services.

5. How can OTT players and operators best cooperate at local and international level? Are there model partnership agreements that could be developed?

With the growing popularity of the OTT services consumer behaviors are shifting very fast. The network operators are facing a strong competition from the OTT services especially when their main revenue stream comes from voice and text messaging. As a result, the traditional telecoms will have to create business models that are both agile and adaptable in order to avoid becoming the “bite-pipe” only. Partnering with OTTs seems like a reasonable solution to maintain sustainable investment and infrastructure development.  

Giving additional regulatory powers to the NRAs could help in developing a new regulatory model in which NRAs could encourage cooperative and collaborative approach between the OTTs and the traditional telecoms. According to some studies most mobile operators will potentially enter into an OTT communications partnership. The majority of mobile operators believe that partnering with specific OTT providers to charge for data is the clearest OTT monetisation model.

One of the collaborative models is to sell OTT providers' services directly by traditional operators (for example, adding a fee for OTT services to the subscription fee for telecommunications services). Such models are developed locally on a commercial basis, however, it could be difficult to adopt for small local telecoms. At the moment, there is no global model that could be possibly developed by an international body, such as the ITU. The international agreement for standards might help some operators to enter into collaborative model with an OTT provider and to set guidelines on margin split, staffing levels, setting KPIs and measuring the success of the partnership, for example. Solutions worked out on the international level might as well help to resolve a problem of a lack of transparency in terms of principles of cooperation between OTT providers and operators. The lack of transparency creates a challenge for NRAs to properly asses the market offers and its situation. 

Another possibility of cooperation for operators might be partnership with an established OTT player e.g. on a joint-branding basis such as Skype/Three or Google Voice/Sprint. A partnership requires less capital investment from the operator comparing to developing its own OTT solution. Wholesale to mobile VoIP providers can be an especially effective strategy for traditional telecoms if there is potential to charge mobile VoIP providers for both traffic and differentiated QoS standards.

At the international level all stakeholders should participate and contribute to global standardization efforts in order to ensure open, interoperable, portable, secure and affordable services and applications for consumers. ITU-T Study Group 3 is evaluating the impact of OTT on traditional telecoms and developing standards that promote fair competition and infrastructure development. The outcomes of its studies should be observed and taken into consideration.
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